


South African Administrative Law is one of the most dynamic areas of law in the country and that in itself poses numer-
ous challenges. The study of Administrative Law is daunting to many because it deals with a great deal of information 
but has very little clarity because of either its semi-political nature or because the legislative framework has complicated 
things rather than providing clarity. Therefore, a large chunk of the work in this field is engaging with the case law 
extensively since it is in those cases where one can find some clarity. This is where a lot of law students get lost. It may 
well be that the number of cases to be studied is overwhelming or that the nature of the judgments is too complex but 
whatever the case may be, this workbook is intended to provide soft skills to lawyers in training with the hope that it 
will make you understand this field of law better. Administrative Law is everywhere but as you will soon discover, 
Administrative Law is everyone so one needs to love the field and embrace it!

I have written this work as a response to the students I have seen over the years who struggle with identifying relevant 
issues and giving adequate (and appropriate) information. I have no doubt that if one uses this work together with class 
notes, lecturer slides and the prescribed texts, the field will come alive in more ways than one. Don’t see this work as a 
replacement for any of the above or as an indication of what will appear in the exam. In some questions, portions of the 
text will be highlighted to provide some clues as to what you should zone in on. It is hoped that this will become a habit 
for you when you write your exams. 

Lastly, this work is not exhaustive but I hope it provides some necessary development of skills that will come in handy 
both during your degree and after your degree. Do excuse any typing mistakes – this is a first draft of a work in progress 
but your feedback in improving this booklet would be much appreciated. You can send your feedback to 
feedback@paulkasekesnr.com and my team and I will be in touch with you.

Wishing you all the best!

Paul Kaseke Snr 

Johannesburg, March 2017
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He is currently a Sessional Lecturer with Wits University’s School of Law where he also worked as a Teaching and 
Research Associate. He also holds similar tenure with the Pearson Institute of Higher Learning. He holds tenure as a 
regular external examiner for various courses with different institutions in his fields of specialisation. He is a writer and 
researcher who often writes opinion pieces on current affairs and is constantly featured in the press to comment on these 
and other matters. He believes that writing has the effect of changing thoughts and influencing change in society.

He lives by the motto ‘Get it done and offer no excuses ‘and believes that excellence should be a lifestyle. 

MASTERING SOUTH AFRICAN ADMINISTRATIVE LAW: A STUDENT WORKBOOK



i. What is Administrative Law...........................................................................................................................................4

ii. The Foundations of South African Administrative Law.............................................................................................5

iii. Preparing for cases........................................................................................................................................................6

iv. Example of a Case Brief................................................................................................................................................7

v. Answering Problem Solving Questions.........................................................................................................................9

vi. Exercises and Mock Questions...................................................................................................................................12

MASTERING SOUTH AFRICAN ADMINISTRATIVE LAW: A STUDENT WORKBOOK



What is Administrative Law?

The first problem many people will face when it comes to this field is that we do not have a universal definition on what 
it is. Some have defined it as the law regulating the State while others view it as a cross between Constitutional Law and 
Regulatory law. The State definition of admin law is redundant given the fact that admin law can affect private bodies 
and individual which is line with the change of roles played by the State. Simply put however, admin law is an area of 
law that seeks to monitor, regulate and check the use of public power. It does not matter who enjoys that public power, 
the principles of Administrative Law can easily apply to such a situation.

What is the premise of South African Administrative Law?

Prior to democracy, SA admin law was governed by the common-law approach which was set out in the Shidiack v 
Union Government case.1 In terms of this approach, there were very limited grounds on which one could seek recourse. 
These essentially stemmed from the ultra vires doctrine where courts could intervene if an action of the administrator 
was outside the powers of that administrator. 

Post 1994 however, new ways of reviewing administrative action emerged. The first was the Constitution which created 
an administrative justice right for the first time. The previous constitutions did not have such a right. In s33, South 
Africa found that that constitutional right to administrative justice. The effect of this is that it became a constitutional 
imperative that would be treated in the same way other rights are. This also meant that the violation of the right became 
a constitutional matter. Stemming from the same Constitution is the doctrine of the rule of law which is a constitutional 
value in s1. This gave rise to the principle of legality which as the court in Fedsure2  and Pharmaceutical 
Manufacturers3  held, can regulate the use of all public powers regardless of where they may be found.

Section 33 created a duty for Parliament to create an act that gives effect to the right and in 2000, a baby was born-the 
Promotion of Administrative Justice Act (the PAJA). The PAJA according to Justice O’Regan in Bato Star4 , is the 
vehicle chosen to give effect to the right and is therefore the first port of call if one meets the requirements within the 
definitional section. It is therefore not acceptable for a litigant to by-pass the PAJA if his/her matter falls within the 
ambit of the Act. There is no longer a choice for litigants to determine which avenue they will use to contest and review 
administrative action. The PAJA is the first means of control as the SCA implied in the SITA v Gijima case. 5 

In Sidumo6 , the court created another way of reviewing administrative action but many scholars and judges think it 
should be placed under special statutory review. 7

  1Shidiack v Union Government (Minister of the Interior) 1912 AD 642.

  2Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council and Others 1999(1) SA 374 (CC).
  3Pharmaceutical Manufacturers Association of SA and Another: In re Ex Parte President of the Republic of South Africa and Others 2000(2) 
SA 674 (CC).
  4Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4) SA 490 (CC).
  5State Information Technology Association SOC Ltd. v Gijima Holdings [2016] 4 All SA 842 (SCA).
  6See SITA v Gijima above, for example.
  7Special Statutory Review is a review provided for by an Act. Examples include the Promotion of Access to Information Act (PAIA).
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All this simply speaks to the pathways of review. Below is a diagram to illustrate their interactions. 

It is fairly important to note where one uses a particular pathway because the recent attitude of courts seems to suggest 
that matters may be rejected on the basis of a wrong pathway of review.  It is trite that when the PAJA does not apply 
and the action amounts to a use of public power then the principle of legality will be used. This is because of the reason-
ing in the cases discussed above. The principle of legality is simpler and relatively less formalistic than the PAJA is 
hence is attractive for many to use but as the courts have held, this avoidance of the PAJA cannot be tolerated. 

For its part, the common law still applies in SA Administrative Law. The only difference is that it is not the first port of 
call when faced with an administrative action review. In Bato Star, the court explained that it has a two-fold function. 
The first is that it informs the PAJA which means that principles developed under it may be of use in understanding and 
interpreting the PAJA. This is seen in the condonation aspect under the Delay Rule for example. In terms of the 
common law, one could get condonation for not bringing a review within reasonable time. In Camps Bay Ratepayers’ 
Association9  , the court held that there is no reason why this condonation of a delay should not take place. That is an 
example of what Justice O’Regan meant when she described the first role of the common law. The second role is that 
the common law can be the sole basis that one reviews administrative action. This is of course subject to the matter not 
falling within the ambit of the PAJA. An example of this is the Bullock case where there was reliance on the com-
mon-law power of the State to contract. 10 

The above discussion leads me to the next concern: where administrators get their power from. In terms of s33 as we 
have noted, administrative action must be lawful at all times. This in turn implies that the action of the administrator 
must have a legal basis for it. This is sometimes referred to as the administrator’s source of power. South Africa has a 
very broad understanding of the source of powers and these include the Constitution, legislation, customary law, the 
common law, contracts, estoppel etc. 

 8 See SITA v Gijima in this regard where Cachalia JA was unimpressed with the arguments of the State in this respect.
 9 Camps Bay Ratepayers’ And Residents’ Association v Harrison and Another 2011 (4) SA 42 (CC).
 10 Bullock No v Provincial Government, North West Province 2004 (5) SA 262 (SCA).
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How does one prepare for the cases?

As I have suggested earlier, the uncertainty as to some of the concepts in this field has created a bigger need for case 
reliance. This makes your job fundamentally more difficult because you need to similarly engage with the cases. 
Administrative Law at most universities is offered as a final year or senior year course and that also means how you 
engage with the cases is at a higher level. It is insufficient to repeat case facts -they add nothing really to the under-
standing of the law. It is also inadequate for one to merely state or cite a case or throw a case name wherever. I person-
ally don’t award marks for that and my experience is that my colleagues take the same approach. The reality is that we 
need to ascertain whether you know these cases or not. Below is a formula I use with my students in determining 
adequacy of cases for the course: 

Correct Case Name + Appropriate length of facts (or omission thereof) + Appropriate, Accurate and Relevant 
Legal Principles

Another important consideration is what type of question you are answering as this will determine how much case law 
you use and what degree of detail you get into. An application or problem solving question will require less case 
engagement than a theory question. You will therefore find that when answering problem questions, you need not get 
into discussions of minority judgments and academic commentary unless the facts dictate otherwise. The reason for this 
is that these questions are typically practice driven questions and in practice you will not get questions asking you to 
provide an analysis of a case unless of course you consult for an entity that specifically requires that. You will be faced 
with clients who expect you to solve their legal problems and to do this you must tie the law to the facts. You will need 
to cite relevant, accurate law and avoid discussions from 1970 unless the law has not developed since then. The back-
ground might be useful in laying a foundation for your argument in practice but it certainly is ill advised in the context 
of a law school exam. What most examiners want to test you on therefore, is your ability to bring up and apply relevant, 
current legal principles to a problem and solve it. It will be more appropriate to discuss extensive case facts, minority 
judgments and other similar information in a theory question that asks you to analyse a certain case. This too is a skill 
you will have to learn before you graduate. 

The first important way to prepare is to go through the case generally and get a feel of what it is about. The second time 
you read the case, you need to read it in the context of how it was prescribed on the course outline or in your class 
readings. This will allow you to focus on what the key issues are. You can almost be guaranteed that your lecturers will 
not examine you on aspects of a case that you did not cover -so pay attention to the details. After the second read, you 
need to ask yourself specific questions as follows:

1. What is this case about? 
2. What is its relevance to admin law 
3. What is its relevance to this topic of admin law 
4. What is the controversial part of the case 
5. What is the judgment of the court
6. Have future courts relied on the judgment and if not, why 
7. Has the judgment been critiqued? If so, what is the critique?

I previously wrote a piece on how to tackle case law in this course. It is reproduced below for your convenience.
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What makes students do badly in this course is an underestimation of the importance of the case law that applies to a 
question. The first clue to the importance of the cases is your textbook. Every page of it is an engagement with case law 
in some way or the other. That is because much of the content of this course and indeed the PAJA itself is unpacked in 
and through the cases. Without the cases, we would never know what an unreasonable delay is or what can be delegated 
and what cannot be delegated. We would also not know what constitutes administrative action and what does not. As a 
rule of thumb, if you find yourself writing more than two paragraphs without a discussion of case law then you are 
probably heading the wrong way. It’s not just citing cases that is important –it is an actual appropriate discussion of the 
cases that is key. At this level of study, you are expected to not just cite the cases but discuss the cases at a level appro-
priate for a final year law student who is about to be unleashed to the public. The standard of your case law engagement 
must therefore be much higher than anything you have come across in your previous years of study. 

What is relevant here is not a whole page discussion of facts but rather that you engage with the law that the case 
presents as an addition to our Administrative Law jurisprudence. Many students think that the best way to answer a 
question that requires case engagement is to present a detailed body of facts from the case but this cannot be further 
from the truth. Of course, there are different questions that require different usage of the case law but certainly at this 
stage, your examiners are not setting papers that require a regurgitation of the facts of cases they have taught over and 
over. Use your discretion and see how much of the facts the question requires you to give. It may well be that some 
questions require a lengthier set of facts to be discussed in comparing two cases but even then, remember that your 
examiner is interested in what the case adds to the body of Administrative Law as we know it. The law we refer to here 
is not the set of facts but the principles as applied to the set of facts. At this stage, the ability to pull out relevant case 
law, discussed at an appropriate level within an appropriate length is what will get you credit.

The easiest way to get around all the many cases in law school really is to get a good summary of them and a good 
summary of a case can be called a case brief. 

Preparing a Case Brief for Study Purposes 

If you read throughout the semester and make (not get- note the difference, with the former you actively do it yourself 
and with the latter you passively receive from a friend or academic), you will not struggle with the cases in the exam. 
The trick is to make a good case brief. Briefs in the legal sphere are used to inform advocates of how a matter has 
developed and sum up all salient points of a case. This brief needs to be good enough to make the Advocate feel like he 
has been involved with the case from day one. In the context of studying, your case brief should be your best friend 
until you graduate. Your case brief should be the only case references you check towards an exam if you do it really 
well during the term.

Every good case brief should have the following points:
• Facts (the name of the case, parties to the case, what happened factually and procedurally)
• Issues in dispute (what did the court have to decide- important to isolate the issues relevant to the course and 
section you are dealing with. For instance, the Grey’s Marine touches on virtually every element of Administrative Law 
from the administrative action enquiry to procedural fairness. Be sure to state what aspect of the case you are referring 
to for a specific part of the work
• The holding (what did the court decide)
• Rationale (the reason for the holding)
• Any dissenting or minority views (what did the minority hold and what was the rationale behind their views)
• Be sure to also form an opinion of your own on every case – do you agree with the minority or the majority? 
Why or why not?

On the next page is a model case brief that you may find useful.  Feel free to add more content to it to suit your needs.
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Personal Case Brief

Name of case:

Court (if on appeal also state this): 

Parties:

Factual history:

Procedural history:

Issues in dispute:

Holding and Finding of Court: 

Rationale behind finding:

Dissenting / Minority finding (including reasons):

Interesting observations about case (rely on lecturer for this):
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How to Answer Problem Solving Questions

When many of you started your degree, you were told that problem-solving questions or application questions are best 
answered by using the IPAC method. That method can still be used to answer questions in this course even though you 
need not stick to it rigidly.

IPAC, as a concept, is in fact derived from the American “IRAC” concept. The only difference is that whereas the P in 
IPAC stands for Principle, the R in IRAC stands for Rule. It is one of the ways of putting across a legal analysis or 
argument (but not the only one). IPAC stands for Issue, Principle, Application, and Conclusion.

Think of IPAC as a strategy to a successful game. It is a game plan to avoid habitual disappointers (think of recurring 
bottom-league placed teams for instance!) from losing. If you want, IPAC is a wooing plan much like a guy’s plan to 
ask a lady out. There is some form of structure around it. No one would accept a declaration of love from a guy who has 
not introduced himself, stated his mission, laid down some enticements, etc. IPAC does exactly this in its proposal of 
the law to a lecturer.

THE ISSUE

This is perhaps the most important part of your analysis even though it is short in nature. If you get your issue wrong, 
the rest of your analysis is guaranteed to give you a dignified failure mark. This is where the money is in this course 
since many students fail to identify the correct issue which leads them to incorrect conclusions.
• The issue is the legal question you have been asked to analyze. Remember, the facts you are given always 
suggest an issue but the facts themselves are NOT the issue.
• Alternatively, ask yourself what brought the parties to you as a lawyer. It is always going to be a legal question 
that is the issue (people come to lawyers for legal questions not social questions). 
• When reading a judgment, you will see statements like “we come then to the basic issue in the case…” or “the 
case turns upon the question whether or not….” Those statements are trails to the issue; they direct you to the issue. 
• The issue is best formulated as a question but be careful to answer this as your lecturer asked you to. Ask what is 
in dispute in the facts and why is it so important because it points to a legal issue. A good example is “the issue in the 
given facts is whether ….” Don’t worry about the language you use to articulate the issue but be sure that however you 
do it, you identify the legal problem. Some lecturers may not like the idea of “the issue is whether or not there is admin-
istrative action in the set of facts” so you may use the following as alternatives: “Does the conduct of the Mayor amount 
to administrative action”, “Can the conduct of the Mayor amount to administrative action”, “Should the conduct of the 
Mayor be regarded as administrative action in terms of the PAJA”. With time, you will find a formula that works for 
you.

THE PRINCIPLE(S)
 
Your legal issue is covered by an area of law and some specific principles so your job now is to state what this area is 
and principles are.
• State the principle or point in law governing the issue
• It is advisable not to simply state the law i.e. “the law is ...” That models a D student. An A student will imply 
the law. An example of this is “Legitimate expectations exist where the requirements as set out in NDPP v Phillips are 
met. The requirements are that there must be a past practice or promise by a public authority ….”
• The law/principle and facts are well linked so find this from reading thoroughly.
• You cannot have an analysis of facts unless you have identified the applicable legal principle that will be 
relevant to addressing the legal issue you identified.
• You must consider: 
1. Elements (elements for legitimate expectations example); 
2. Definitions;
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3. Exceptions to the general rule; 
4. Limitations to the legal rule; and 
5. Possible defenses where applicable.
• You MUST state where your authority comes from. Where did you get that principle from? It may be from the 
PAJA but usually you will find it is taken from a case.  If you were to state a principle but not state where it comes from, 
consider it irrelevant and unworthy of attracting a mark from a lecturer (I know I personally take this approach with my 
students).
• When possible, always start from the general rule and end up with the specific law principles applying to the 
facts. 
• You must identify the consequences of applying the rule –what could possibly happen?
• Lastly, ask yourself what the consequences of applying the rule to the situation are – this leads you to the next 
stage of your answer.

THE APPLICATION

This is the part where you analyze the law and the facts. This is also where the lawyer in you comes to play. Many have 
called this the ‘lawyering stage’. The first two stages don’t really show your thinking capacity, but this stage does.
• Compare the facts to the legal principles you stated
• For each fact, ask yourself whether it proves or disproves the legal principle
• Match each element of the principle you stated with a fact in an orderly manner (in the way you dealt with the 
principles).
• The easiest way to do this is to use “because”, “since”, “as”. An example would be “The element of a past 
practice is satisfied because/in light of the fact the government had renewed the contracts over 15 years”.
• When a legal principle requires that certain factors be present for the principle to apply, then the absence of one 
or more of those factors will help you reach the conclusion that the principle does not apply. An example of this is that 
in terms of the interests of justice test deployed in the condonation of a delay, the courts require a full explanation that 
covers every single day of the delay. When you apply that thinking to the facts but one of the days is not accounted for 
then you would state: “Due to the fact that there is one day that cannot be accounted for in terms of the delay, the 
Courts are unlikely to consider condonation because they require a full and detailed explanation that covers every 
single day. The applicant’s argument therefore cannot stand because this requirement has not been met.”
• Ask yourself why some facts are relevant
• How do the facts satisfy the principle?
• What is a counter argument for another solution?

THE CONCLUSION

Using the analysis and application you have just done, you will now be able to come to a conclusion as to whether the 
principles apply to the facts and if they do, what result this will have.
• Usually, this should be the shortest part of your essay as all you are doing is stating how the legal issue you 
identified in the first part can be solved with reference to the principles you outlined.
• Always bear in mind that this last part requires you to take a stance. Think of it this way: a client comes to you 
with an issue and wants to know if they have prospects of success in court with the present position of the law. They 
don’t pay you for half-conceived, middle-ground answers where you state “in the case of Walele the court said yes but 
in the case of Joseph they said no”. What they do pay you for is taking a stance based on the analysis you did.
• You may not, I repeat NOT, have a conclusion that is detached from your application. If your analysis points to 
the fact that there is no past practice or promise, you MAY NOT then say “In my opinion, there is a legitimate expecta-
tion” for the reason that it is contradicting your application. Such a conclusion is not sound in law and raises questions 
of your own sanity!
• Your conclusion must SUPPORT your argument and analysis.
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• Your conclusion must not be exaggerated or overbroad for instance, the fact that the Minister’s actions are not 
deemed to be administrative action in terms of the PAJA does not mean that he cannot have his actions reviewed. You 
therefore cannot make statements like “In my opinion, The Minister is innocent of all wrong doing and cannot be held 
liable for any of his actions at all since his actions are not administrative action.”
• You must remember that the application of the law is going to always be subjective (different judges will come 
to a different conclusion with the same facts). Your conclusion must then be stated as a likely probability or the most 
likely outcome. You may therefore not say “any normal minded lawyer will see that this is administrative action”.
• When the arguments you have raised are a grey area of law, make sure to accommodate alternate views and 
identify them as such in your answer. A good example of this would be “Although the above cases seem to suggest that 
there are no grounds to sustain a legitimate expectation using the traditional approach and I have argued this position 
through out, it is remotely possible that the so called loose approach adopted by courts like Nortje could be relied on to 
create an expectation without the traditional requirements.”
• You must conclude each issue you raised before giving an overall conclusion. As such, you may have several 
little IPACs in one essay when you have multiple issues to address. 

DISTINCTION BETWEEN FACTS AND ISSUES

Facts are not issues – they point to issues.  Facts are factual (duh!), but remember that the issue is the legal problem you 
are being asked within those facts. Remember it this way: facts can be restated and understood by anyone (Oprah, 
sociologists, Tom, Dick and Thabo) but the legal issue can be identified, articulated and solved only by a legally condi-
tioned mind (in other words only a lawyer can pick out a legal issue from a set of facts).
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Exercises and Mock Questions 

Exercise 1

Julius Zillius-Deville receives a tax assessment from the South African Revenue Service (SARS) indicating that he 
owes SARS an amount of R 1 500 000. He has a current account with Nedbank and the amount standing to the credit of 
his account is R 1 200 000. Julius does not pay the money that is owing to SARS. Acting in terms of s99 of the Income 
Tax Act, SARS appoints Nedbank as an agent and instructs the bank to collect the amount that is due to SARS. Julius 
wants to challenge the notice that was issued in terms s 99 on the basis that he was not given a hearing before the 
notice was issued.
 
S 99 of the Income Tax Act reads as follows:
‘The Commissioner may, if he thinks necessary, declare any person to be the agent of any other person, and the person 
so declared an agent shall be the agent for the purposes of this Act and may be required to make payment of any tax, 
interest or penalty due from any moneys, including pensions, salary, wages or any other remuneration, which may be 
held by him or due by him to the person whose agent he has been declared to be.’

Advise Julius fully.
[Editor’s Note : Notice the text highlighted and italicized-already, the facts are suggesting which way you need to 
go...follow the trail]

Exercise 2

An invitation to tender was issued by the Department of Health and Social Development. Having acquired the necessary 
funds, the department advertised an invitation to interested parties to tender for the removal, treatment and disposal of 
medical waste.

 According to Mr Mpho Mafikeng – the chairman of the departmental tender committee – the tenders received were 
subjected to evaluation criteria which were ‘divided into two phases, namely administrative compliance and technical 
compliance’. Seven tenders were disqualified at the first phase for failing to comply with the administrative require-
ments. Gerra’here’s tender was disqualified for failing to sign a form titled ‘declaration of interest’.

Your client now wishes to obtain an interdict restraining the department from concluding and implementing a contract 
with the successful company, pursuant to the award of the tender. Unbeknown to your client the department and the 
company had already entered into a service level agreement which ends in three months. 

Advise your client fully
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Exercise 3

The Bara Hospital provides medical and hospital services for the people of Soweto. It also functions as a teaching 
hospital for the medical faculty of the University of the Witwatersrand. The conditions in the hospital were so bad that a 
group of junior doctors decided to write a letter to the Department of Health criticising them for the way the hospital is 
run. The letter was circulated to media outlets and was published with the names of the doctors who signed it. 

Since its inception, a practice of appointing junior doctors who worked at the hospital and received a recommendation 
grew. It was common practice therefore, for a junior doctor to be an appointed in this way. 

Dr Muchadei Mama Ida and his friends Junior, Senior, Middle and Junior-Senior were signatories to the letter that was 
published. This angers the hospital and Department of Health of authorities. They reject the recommendations for the 
appointment of the doctors to senior positions and decide to depart from the tradition of appointing junior doctors as 
previously done. 

The doctors are distraught about this as it seemed so obvious that the jobs would be given to them given the tradition at 
the hospital. You are approached to provide a detailed opinion to the doctors who feel that they should be appointed. 

Exercise 4

Mr. Oreo first came to South Africa in 1994 and obtained a work permit during his stay. In 1995, he married Ms Ndou, a 
South African citizen. They divorced in 1996. After the divorce, he applied to convert his work permit to an “own-
business work permit”. This application was refused after Ms. Ndou revealed to the Department that her marriage to the 
first Mr. Oreo had been one of convenience.

While Mr. Oreo’s appeal against that decision was pending, Mrs Immigration, an “immigration agent”, informed him 
that he would qualify for permanent residence based on an exemption under the legislation then in operation, the 
Unlawful Aliens Control Act. Mr. Oreo was then granted the exemption and permanent residence, both of which were 
extended to his new wife, Mrs. Oreo.

The immigration agent further advised the couple that they would qualify for South African citizenship. They 
successfully applied for naturalisation and within a few months, they were issued with temporary identity certificates. 
However, they were soon arrested for being “illegal aliens” on the basis of irregularities discovered regarding their 
previous exemptions. They were later released, pending the outcome of criminal charges due to be laid against them. It 
is common cause that their naturalisation was fraudulently obtained. The couple attributes the fraud to an official in the 
Department of Home Affairs.

Mr. Oreo was again arrested for fraud in connection with the exemptions. After investigations, no prosecution was 
initiated due to insufficient evidence.

The couple left South Africa between June and August last year and they relied on assurances from an official within 
the Department that they could make a fresh start on their return, should they apply to re-enter and stay in South Africa. 
On 12 January this year, Mr. Oreo applied for permanent residence status for himself and his family in terms of section 
27(c) of the Immigration Act. Once Mr and Mrs Oreo had provided the Department, at its request, with an explanation 
regarding their previous immigration status, they were granted permanent residence permits and Mr. Oreo applied for 
“green identity documents”, issued to permanent residents and citizens. It was when he questioned the delay in the 
issuing of these documents that he was told that his application had been referred to Ms Ocean, an official in the 
Department’s investigation section.
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As part of an investigation process, the couple met with Ms Ocean. On the second occasion, she gave each of them a 
letter dated 9 January 2017 These letters informed them, among other things, that an investigation had revealed that 
they had previously obtained South African identity documents by fraudulent means and therefore did not qualify for 
permanent residence in terms of section 29(1)(f) of the Act. She further told Mr and Mrs. Oreo that they were prohibited 
persons and did not qualify for visas, admission to South Africa and temporary or permanent residence permits; they 
were to be deported and they were entitled, under section 8 of the Act to request the Minister to review the decision to 
deport them.

Mr. Oreo’s attorney accordingly advised him to submit a written request for a review of that decision under section 8(1) 
of the Act. However, he further advised that in order to submit a meaningful request for review, it would be necessary to 
ascertain the reasons for the decision. Mr Oreo’s attorney wrote to the Minister, requesting the reasons for the decision 
to withdraw or terminate their residence permits for purposes of the review application, to which they were entitled in 
terms of section 5 of the Promotion of Administrative Justice Act(PAJA).

Ms Ocean wrote to the couple’s attorneys stating that the reasons for the decision were set out adequately in the letters. 
From that point, the couple was informed that they had three days to submit a request for review having been provided 
with all the required information. The couple failed to do so and, therefore, according to Ms. Ocean their right to a 
review by the Minister had lapsed.

You are approached by the attorney of record and he seeks your advice on how to proceed with reviewing the decision 
to withdraw their permits. Provide a detailed memorandum that covers the salient points of the fact above.

Exercise 5

The President decides to appoint a Commission of enquiry as per the recommendations of the Public Protector in her 
‘State Capture’ Report. The Commission gets its terms of reference in the same way that the Public Protector envisaged 
and the President simply adopts the same without making any changes to the terms of reference. In terms of the 
Constitution, he must appoint the commissioners independently but in this instance, he does so as per the dictates of the 
remedial order of the Public Protector. 

Brian Saxon is implicated by this commission of enquiry and alleges the following: 
1. That the decision to appoint a commission of enquiry is administrative action and therefore the PAJA applies to 
it 
2. That the President erred in ‘taking orders’ from the Public Protector without applying his mind to the matter
3. That any findings of the commission are unlawful as there was no lawful authority for them to act\

Advise Brian on all the above points.

Exercise 6

Hoexter suggests that ‘any legal system that tries to uphold the distinction between appeals and reviews is bound to 
experience some controversy when dealing with a review of an error of law.’ 

Discuss fully

[Editor’s Note: This question requires you to have knowledge of appeals, reviews and errors of law. It also 
requires you to know the controversies around these aspects when viewed together. This is therefore a question 
that requires three-fold knowledge. If you have no idea what an appeal is or what a review is, then this is not the 
question to choose in an exam]
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Exercise 7

Under what circumstances is it competent for a court, in reviewing an administrative action, to substitute its decision for 
the decision of the administrator? 

Exercise 8

A new statute, the Racism Act 15 of 2016, gives the Minister of National Reconciliation (a new ministry created by the 
Act) the power to ban for a period of up to a year any club, society, or other organization that is associated with racism 
or has racist sympathies.

Section 4(1) empowers a Racism Tribunal (RT) to undertake an investigation into the activities of any organization and 
to make a report to the Minister. The report may recommend that the Minister issue a banning order. In terms of s 4(2) 
the Minister may accept or reject the report and its recommendations. If the report recommends a banning order and the 
Minister accepts the report, he may then ban the organization in terms of s 4(3). 
The Act makes no mention of a hearing at any stage of this process, and nor does it provide for reasons to be given to 
affected organizations. It does, however, make provision for an appeal to a Racism Appeal Board against any decision 
of the Minister.

Your client, Miss Velaphi Sparrow-, has notoriously stated that specific races must be wiped off the face of the earth as 
they are inferior to the other races. This starts a series of protests on social media and her actions are condemned by all 
political parties in the country. A week ago, she received a banning order in terms of s 4(3). She was investigated by the 
RT, which discovered evidence linking her with certain known racists and plotting to unleash a racial slur on social 
calling for the removal of minority races. The RT submitted a report to the Minister recommending that she be banned 
from the Republic or otherwise deported, for a year. The Minister accepted the report and immediately decided to issue 
the banning order.

Miss Sparrow believes that she may be able to have the banning order reviewed and set aside for lack of procedural 
fairness. She asks you for a full legal opinion on how she can challenge the decision. (You may assume that the order 
amounts to 'administrative action' for the purposes of the Promotion of Administrative Justice Act 3 of 2000).

Exercise 9

‘The principle of legality will soon replace the PAJA because of the PAJA’s own deficiencies and complexities that 
render it nearly obsolete and cumbersome’

The African Jurist Blog, July 2016

Critically examine and discuss the statement above.

Exercise 10

The definition of ‘administrative action’ in the PAJA has been said to be too narrow and complicated. Furthermore, it 
has been said that there is a disparity between it and the meaning attributed to administrative action in terms of s 33 of 
the Constitution.

Critically discuss the statement above 

Exercise 11

Discuss the duty to exhaust internal remedies at both the common law and in terms of s7(2) of the PAJA
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Exercise 12

Does an administrator have standing (locus standi) to apply to court for the review of its own decision? Explain fully 
with reference to decided cases.

Exercise 13

Mrs What Do You Mean is 65 years old. She lives in a rural area in the South of Johannesburg. She is illiterate and very 
poor, supported sporadically by a son who works in Pretoria. She travels to Braamfontein about once every two years. 
She applied to the Department of Welfare for a pension in February 2013. She received a letter in April 2016 indicating 
that the application was unsuccessful. She approaches you, an attorney at the Law Clinic, in February 2017 asking if she 
can review the decision. 
Advise her fully.

Exercise 14

Discuss how the courts have dealt with contractual cases in South African administrative law 

Exercise 15

The Motor Vehicle Council is a bargaining council established under the Traffic Act and the Labour Relations Act. It 
serves the needs of the various transport operators in South Africa. The Council primarily deals with the resolution of 
disputes between the public and the transport operators. It has the powers to withdraw the licence of a specific operator 
if there is non-compliance with its rules. The Council invites parties to submit tenders for the refurbishing of its main 
office in Pretoria. 

Fire Boom applies for this tender but the Council decides not to choose any of the applicants. Fire Boom is displeased 
by this and wishes to review the decision in terms of the PAJA. 

Advise Fire Boom if it can rely on the PAJA to review this decision 

[Editor’s Note: The last line of the question directs you as to what the examiner wants to test in this instance even 
if by use of logical deduction]

Exercise 17

Mrs. Breee owns several properties within the City of Tshwane Municipality and has been in dispute with the Munici-
pality about outstanding rates and electricity accounts. She has made an application in the manner prescribed by the 
Promotion of Access to Information Act 2 of 2000 (PAIA) for a copy of the original documents upon which her rates 
assessment and electricity accounts were based. She has been informed that there are circumstances under which such a 
request can be refused in terms of Chapter 4 of PAIA. 

She is concerned that the Municipality has recently had many technical computer problems and may as a consequence, 
not have the documents which could have been destroyed. 

Discuss the applicability of the PAJA to review the decision above.
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Exercise 18

Belieber applies for a deferred exam from the University’s Deferred Assessment Board. She is told that the decision 
would be made available in less than 3 days. After a week, she is told that they are working on the matter and will get 
back to her. After three months, she has still not heard from the Board. 

1. Advise Belieber on the steps she can take to get the decision 
2. Advise Belieber on any (other) grounds of review available to her 
3. Assuming that the lack of a decision has prejudiced Belieber and she can no longer retake the exam, advise her 
fully on the steps she can take to remedy this.

Exercise 19

The following are relevant provisions from the Refugees Act which you must use to answer the questions that follow.

REFUGEES ACT

S 3: A person qualifies for refugee status for the purposes of this Act if that person:
(a) owing to a well-founded fear of being persecuted because of his or her race, tribe, religion,
nationality, political opinion or membership of a particular social group, is outside the country of his or her nationality 
and is unable or unwilling to avail himself or herself of the protection of that country, or, not having a nationality and 
being outside the country of his or her former habitual residence is unable or, owing to such fear, unwilling to return to 
it’
(b) owing to external aggression, occupation, foreign domination or events seriously disturbing or disrupting public 
order in either a part or the whole of his or her country of origin or nationality, is compelled to leave his or her place of 
habitual residence to seek refuge elsewhere; or
(c) is a dependant of a person contemplated in paragraph (a) or (b).
S 21: An application for asylum must be made in person in accordance with the prescribed procedures to a Refugee 
Reception Officer at any Refugee Reception Office.
S 24 (1): Upon receipt of an application for asylum the Refugee Status Determination Officer:
(a) to make a decision, may request any information or clarification he or she deems necessary from an applicant or 
Refugee Reception Officer;
(b) where necessary, may consult with and invite a UNHCR representative to furnish information on specified matters; 
and
(c) may, with the permission of the asylum seeker, provide the UNHCR representative with such information as may be 
requested.
S 24 (3): The Refugee Status Determination Officer must at the conclusion of the hearing: 
(a) grant asylum; or
b) reject the application as manifestly unfounded, abusive or fraudulent; or
(c) reject the application as unfounded; or
(d) refer any question of law to the Standing Committee.
S 11: The Standing Committee:
(e) must review decisions by Refugee Status Determination Officers in respect of manifestly unfounded applications.
S 25 (1): The Standing Committee must review any decision taken by a Refugee Status Determination Officer in terms 
of section 24 (3) (b)
S 25 (3): The Standing Committee:
(a) may confirm or set aside a decision made in terms of section 24 (3) (b); and
(b) must decide on a question of law referred to it in terms of section 24 (3) (d).
S 26 (1): Any asylum seeker may lodge an appeal with the Appeal Board in the manner and within the period provided 
for in the rules if the Refugee Status Determination Officer has rejected the application in terms of section 24 (3) (c).
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Baba Johnso is a citizen of Zimbabwe who flees the country and seeks refuge in South Africa where he hopes to 
become a refugee. He applies for asylum in terms of the Refugees Act 130 of 1998. In his application, He relies on s 3 
of the Act. This section provides, inter alia:

‘A person qualifies for refugee status for the purposes of this Act if that person:

(a) owing to a well-founded fear of being persecuted by reason of his or her race, tribe, religion, nationality, political 
opinion or membership of a particular social group, is outside the country of his or her nationality and is unable or 
unwilling to avail himself or herself of the protection of that country, or, not having a nationality and being outside the 
country of his or her former habitual residence is unable or, owing to such fear, unwilling to return to it’

In his application, Baba Johnso states that he is not a supporter of the Gamatox party. He left Zimbabwe for fear that he 
would be forced to join militant supporters of the party in Zimbabwe who were intimidating supporters of other political 
parties.

The Refugee Status Determination Officer, Shumaya Nomvula, decides to grant asylum to Baba Johnso and he drafts 
and signs a letter to this effect. However, before the letter can be sent to Baba Johnso, Shumaya is involved in a serious 
accident and is hospitalized for several weeks.

In his absence, an acting Refugee Status Determination Officer, Mam’ Thandi Bruh, is appointed. She decides to reject 
Baba Johnso’s application for asylum. She decides that rejecting the application would be an effective way of 
preserving jobs for local South Africans by preventing foreigners (such as Baba Johnso) from obtaining employment at 
the expense of qualified locals. She also adopts the view that in order for an applicant to succeed in showing that he has 
a well-founded fear of persecution, he must establish that there is a real risk of him being persecuted in Zimbabwe and 
not merely a possibility of being persecuted. On this basis, she concludes that Baba Johnso’s application for asylum 
must be rejected as it is unfounded (but not found to be manifestly unfounded).

Baba Johnso wants to challenge Mam’ Thandi’s decision to refuse his application for asylum.
 
Advise him fully.

Exercise 20

Critically discuss whether South African Administrative law still relies on the deprivation theory of rights.

Exercise 21

‘Sometimes finality must yield to legality but sometimes legality must yield to finality. This depends on the circum-
stances of the case.’
Critically discuss the assertion above with reference to s7(1) and 7 (2) of the PAJA.

Exercise 22

Deference has become a controversial and widely debated aspect of administrative law in South Africa. Discuss how 
courts should tackle the topic with reference to scholarly work and any case law that has dealt with it.
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Exercise 23

Dololo submits an application for a tender to supply sneakers to the State as part of its ‘shoes to the nation project’. The 
application is rejected. In the rejection letter, the government states that the application was rejected because it ‘wasn’t 
the best possible tender.’ No further details follow.

Dololo is aggrieved by this and approaches you for advice on how to remedy this. 

Advise your client fully 

Exercise 24

‘While the principle of legality can be seen by many as a safety net in South African administrative law, it also poses a 
significant threat to the PAJA. In a sense, unless the principle is curtailed, courts will effectively exterminate the PAJA 
one judgment at a time.’

The African Jurist Blog, May 2017 
Critically discuss the above quote. 

Exercise 25

Bush Lodge Estate has 64 tenants who pay their electricity contribution to the lessor of the premises. The owner of the 
property (the lessor) fails to pay City Power in 2016 but does not inform the tenants. Despite keeping up with payments 
to the owner of the property, City Power disconnects the tenant’s electricity supply without prior warning or notice. 

The tenants feel that this decision is prejudicial to them and unfair because they paid their contribution. They believe 
that it is the owner of the property who should be held liable. You are approached to give advice to the tenants on this 
matter.

Advise them fully on how they can resolve this matter. 
 
[Editor’s Note: the bold text indicates key clues to the aspect in contention ...follow the trail and identify where 
the talk or prior warning or notice is relevant]

Exercise 26

Discuss whether the following items would qualify as 'administrative action' in terms of the Promotion of 
Administrative Justice Act. 

1. An application for a disability grant from the Gauteng Department of Welfare.
2. A decision by Rhodes University to suspend the SRC president pending the outcome of a disciplinary enquiry.
3. A decision of the Wits Debate League to expel one of its members.
4. A recommendation by the disciplinary committee to the executive committee of the Rotary Club for one of its 
members to be expelled.
5. A decision by the Director General of the Department of Labour to hold a banquet using state funding at a fancy 
5-star hotel in Victoria Falls, Zimbabwe.
6. Regulations by the Department of International Relations governing accreditation of foreign press teams into the 
country.
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Exercise 27

Dubula applies for a gun permit. The South African Police Service sends the following letter:

Dear Mr. Dubula,

Thank you in the interest shown in our permit system. Unfortunately, we are unable to process it at the moment because 
it has been quite busy so we cannot even indicate when we will look at it thoroughly. Don’t bother applying for another 
year however, as we still need to clear our backlog. In any event, your application would not be successful. Take care

Regards,

Inspector De Ville

Dubula sends a follow up email requesting for the reasons why the application would not have been successful. The 
SAPS respond as follows: 

Dear Mr. Dubula, 

Thanks for your email. Your application was rejected because you did not give us a copy of your clearance certificate. 
In addition to that, the standard was just tough hey. There were so many people who wanted the permits so we had to 
just choose. Better luck next time.

Regards, 

Inspector De Ville

Dubula wishes to challenge the decision made and approaches you for advice. Advise him fully.

Exercise 28

Parliament passes the Free Education for All Act in May 2017. The Act requires that a body overseeing the transitional 
arrangements is in place before the Act can come into force as this body plays a significant role in rolling out the Act. 
The President signs the Act in June 2017 before this body is constituted. You are approached by a litigation center that 
wishes to challenge the lawfulness of the decision.

Advise your client fully 

[Editor’s Note: It is possible to tackle this matter by starting with the admin action enquiry. It is also possible to 
assume that it is admin action and proceed to determine the other relevant issue which as the hint suggests, is 
related to lawfulness. Your answer must thus confine itself to that aspect of administrative law]
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Exercise 29

Bae woAdmin applies for a permit to run a taxi service, Majita Taxi Service, in and around a rural village of about 500 
people in The Eastern Cape Province. The nearest town, which has a clinic as well as a bank and a post office, is 300 
km away, and many of the villagers find it difficult to get to the town in order to use those services. Bae woAdmin is 
sure that her taxi service will do very well given the demand for services.

The legislation in question says that the administrator may refuse to grant such a permit if it 'is satisfied' that 'adequate' 
transport facilities already exist in the area. A few of the villagers have bicycles, and one or two have donkey carts that 
they hire out to others. There is also a 20-seater bus that comes once a week to transport people to town. The 
administrator decides that the existing transport facilities are indeed adequate, and it refuses Bae’s application on that 
sole basis.

You are tasked with advising Bae on her chances of successfully challenging the decision.

[Editor’s Note: The highlighted words serve as examples of key phrases and terms that often indicate a 
particular suggestion at play. You should therefore be able gauge this from the words alone though the context is 
also an important consideration] 

Exercise 30

Administrative action in terms of the PAJA will always be a mystery even to those that drafted the PAJA.
With reference to the above, discuss the complexities of the definition provided in s1 of the Act.

Exercise 31

Critically discuss the controversy around the remedy of substitution as applied in South African Administrative Law.

Exercise 32

The cases of Walele and Joseph are often considered extreme opposites in South African Administrative Law. 

Discuss why this is so 

Exercise 33

It is sometimes more beneficial for courts to send a matter back to the administrator than to provide a court based 
remedy. Critically discuss this assertion

[Editor’s Note: The concepts referred to in the facts have not been named deliberately because some marks will 
be awarded for the ability to identify which concepts these are and to define them appropriately]

Exercise 34

The Cape Town Municipality places a notice in a local newspaper calling for tenders. In the notice the Municipality 
states that its sole criterion is to choose the most cost-effective tender. Break it and Make It (Pty) Ltd is one of the 
applicants who submit a tender to the Municipality. The tender application is given to a certain Mr Botha, who is the 
official in the Municipality responsible for deciding tender applications. While Mr Botha is busy sorting through all the 
tender applications, he is approached by another official in the department, a certain Mr Nene who tells him not to 
award the tender to Break it and Make It (Pty) Ltd as this is a ‘white-owned company’.
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According to Mr Nene, tender applications should, as far as possible, be awarded to companies in which blacks are the 
major shareholders. Despite the fact that Break it and Make It (Pty) Ltd submitted the most cost-effective tender, Mr 
Botha decides to listen to Mr Nene and does not award the tender to Break it and Make It (Pty) Ltd. Mr Botha checks 
his records and sees that several tenders have already been awarded to Break it and Make It (Pty) Ltd and reasons that 
not awarding them this particular tender will not make much of a difference. Break it and Make It (Pty) Ltd want to 
challenge the decision not to award them the tender.
 
Advise the company fully.

Exercise 35

Thandeka is a resident of The Hood complex where she is evicted by the State in order to make way for a new school. 
The eviction is done in terms of the PIE Act and is thus above board. Thandeka waits for 2 years to pass before she can 
challenge the decision to evict her. By the time she approaches the court, the school already accommodates 1450 
students with a third of those students staying in the school hostels. Her reason for the delay is that she wanted to 
ascertain what her options were before wasting money on litigation. 

She approaches you for advice on how to challenge the decision.

Advise her fully

Exercise 36

Shumaya Ayeye is a student at the University of the Witwatersrand. On 1 October 2016, Shumaya was involved in an 
altercation with one of the lecturers at the Law School, PAJA Bear. During this altercation, it is alleged that Shumaya 
assaulted PAJA Bear with his fists. On 15 November 2016 Shumaya receives a letter from the VC of the University to 
the effect that he is required to appear before a disciplinary committee on 1 December 2016. The letter informs him of 
the nature and severity of the offence with which he has been charged and clearly sets out the details of the date, time 
and venue of the hearing. Attached to the letter is an affidavit from a witness, a certain Marvin Naidoo. In his affidavit, 
Marvin states that he witnessed the altercation and saw Shumaya hitting PAJA Bear with his fists.

Shumaya arrives at the hearing with an attorney, a certain Mr #Hashtag. However, the chairman of the disciplinary 
committee, Mr Khumalo, refuses to allow Mr #Hashtag to represent Shumaya on the basis that external legal 
representation is not allowed. In terms of the relevant University rules ‘an accused student may personally conduct 
his/her defence or alternatively the student may be represented by another student or member of staff of the University’. 
After Mr #Hashtag leaves the premises, Shumaya decides to represent himself. In his defence, Shumaya admits that he 
had an argument with PAJA Bear about the mark he had received for his Administrative Law test. However, he alleges 
that PAJA Bear became angry when he questioned him and he slapped Shumaya two times. Shumaya alleges that he did 
hit PAJA Bear, but was only acting in self-defence. At the hearing, however, the VC produces a further affidavit from 
Marvin Naidoo in which he states that PAJA Bear did not hit Shumaya at all and that it was Shumaya who was the 
aggressor.

Shumaya is stunned by these allegations and he is not given an opportunity to counter the allegations contained therein. 
At the hearing, Shumaya is found guilty of assaulting PAJA Bear and he is suspended from the University for two 
semesters.

Shumaya is concerned about the fairness of the decision. 

Advise Shumaya fully.
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Exercise 37

The Minister of Police, Minister Beyoncé, wishes to share some of his duties with the Director General because he does 
not have time to do these tasks. The legislation he acts under is silent about whether he can do this but he believes it 
would promote efficiency if he was able to ask the DG to look at minor matters. The Minister further argues that some 
of the content of the work is technical in nature and thus the appropriate person to handle it is the DG.

He asks you for a written opinion on the above. 

Advise him fully. 

Exercise 38

Adele pays R 50 000 to the City of Tshwane for the provision of utility services to his block of flats. He has a set up 
debit system by means of which the municipality should automatically debit his account on the 1st day of every month. 
Due to some glitch, the municipality did not debit his account for the first five months of 2017 (January – May). The 
municipality debited the account only from 1 June 2017. On 1 July 2017, the City’s Financial Officer realizes this and 
decides to remedy this by backdating the payment with effect from 1 January 2017. 

Adele approaches you for advice on the lawfulness of these backdated payments. She avers that she already spent the 
money on other things because she felt that she had no outstanding debts to be paid. Further advise her of any defences 
she may raise to prevent the backdated payments. 

Exercise 39

The popularity of the legitimate expectations doctrine is unlikely to wane in future particularly because of s 3(1) of the 
PAJA requires that fairness be observed in relation to’ administrative action that materially and adversely affects the 
rights or legitimate expectations of any person’
 Cora Hoexter Administrative Law in South Africa (2007)

Having regard to the above statement, fully discuss the development of the doctrine of legitimate expectations In South 
African Administrative Law.

Exercise 40

In terms of the Companies Act, the Minister of Trade must appoint a ‘Director of Affairs’ who oversees the management 
of the Companies Commission. The Minister calls for applications to fill this vacancy as set out in the Act. Two people 
were shortlisted, Mr. It’s Not That Deep and Ms. Whatever. The Minister decided to appoint Ms. Whatever. Mr. It’s Not 
That Deep faxed a request for written reasons in terms of s 5(1) of the PAJA. No reasons were sent so his attorney sent a 
further request for reasons. There was no acknowledgement of the request even on this second attempt. 

The attorney briefs you and asks for advice. Prepare a detailed opinion setting out the recourse available to Mr. It’s Not 
That Deep.
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Exercise 41

The Association for Disabled Persons Society (ADPS) is an organisation in Gauteng which has been in existence for 12 
years and it looks after people with various disabilities. Although the organisation receives donations from companies 
and other private individuals, it is mainly dependant on the subsidy which it receives from the Provincial Department of 
Social Welfare. The organisation has been receiving the subsidy from the Department since its inception and this has 
enabled it to expand its premises and accommodate approximately 50 people. On 10 January 2016, the Department 
summarily decides to cancel the subsidy. This has placed the ADPS in an unfortunate situation where it may be forced 
to close, thereby leaving many people stranded. You are approached by the Chairman of the ADPS. He requires advice 
on whether the ADPS can approach the court for an order requiring the Department to continue paying the subsidy to 
them. 

Advise them fully 

Exercise 42

The Department of Social Services is responsible for the payment of grants in South Africa. It contracts a private 
company, MaDhlamini to carry out this function. The Constitutional Court find the awarding of the tender to the 
company unlawful in 2014. The Court suspends the order of invalidity for three years to allow the Department to find a 
suitable replacement. The Department insists that it will take over and assume the duties. Closer to the end of the time 
frame given, the Department approaches the Constitutional Court for it to extend the suspension order and allow the 
company to continue with the contract despite its clear unlawful nature. 

You are asked by the Justices of the Court to assist the Court with an opinion about the appropriate remedy in the 
circumstances.  

Exercise 43

‘The meaning of s 6(2)(h) is as mysterious as the definition of administrative action in the PAJA and courts will 
continue to battle with its meaning until the legislature amends the Act’.

Critically discuss this assertion 

Exercise 44

In terms of s48 of the South African Schools Act, the Member of the Executive Council for Education in KwaZulu-
Natal (MEC), should determine an appropriate subsidy to be paid to independent schools in the province. 

The MEC sends a notice indicating that the subsidy for the financial year would be pegged at an average cost of R 867 
for each student in an independent school. The notice was directed to principals of independent schools, owners of 
independent schools, and associations of independent schools in KwaZulu-Natal. It was headed “SUBSIDIES TO 
INDEPENDENT SCHOOLS 2016/2017”. 

This undertaking was later qualified by a further circular to independent schools. The letter was headed “REDUCTION 
OF BUDGETS” and stated that as part of the province’s “turnaround strategy in dealing with the current economic 
crisis”, the recipients had to ‘expect a cut not exceeding 30% in the current subsidy allocation for the financial year 
2016/17’.

Accordingly, the Department cut the subsidies to the independent schools as per the circular. 
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An association of independent schools in KwaZulu-Natal wishes to enforce payment of certain monies it claims to be 
due to the schools it represents. It claims the withdrawal is unlawful and unfair because the schools had already 
budgeted with the government subsidy in mind. The change would thus create as shortfall that would, in the opinion of 
the Association, prejudice the learners ultimately.

Advise the Association on how it can proceed with its claim and what grounds of review it could raise.
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